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- W. MOWRY, JAMES K. DAHL, FREDRICK P. JONES |

| and MARY M. JONES, an behalf of themselves and all | |
! others similarly situated, |

 uns |

VA

1. MISSION VIEJO HOMEQWNERS’ ASSOCIATION; | |
| % ROBERT A. KOLTISKA; :
3. BUB BITTENGER, TOM BRANDHORST, MARK I
LUHEN, STEVE FERENCY, RICK FOERSTER, |
NOLAN GRAVES, HERB GREEN, JIM KONE, ED :
LEWIS, DANA LORE-SMITH, TERRY MAYNLEIN, |
MIKE MeGREW, LORT MONROE, JEAN O'"CONNOR, :

| MARK OLSEN, WAYNE PETERSON, HELEN | |
. RAISER, DAVE ROBINSON, DAVE RUBLE, ART : !
i THORNE, DERHIE WATKINS and KEN WRIGHT; .
4. QUEST MANAGEMENT, INC., COLORADO I
PROPERTY MANAGEMENT GROUE, INC., and i

| WESTWIND MANAGEMENT GROUP, INC,

_Defendants. A COURT USEONLY & |
; [Cate ™o BECVISA] -
Hen, Garth L. Nieschburg, Senior Judge !

| CourtroomDiv-B

AMENDED ORDER, JUDGMENT AND DECREE

—

This eetion came om for tial t the Counr Tuly 21 threugh July 25, 2003 Maintiffs
appenred by their snomeys, leanne M. Toro and Gary H. Tobey: David B, Stacy, Faq. appeared
for defendants Koltiska and (uest Maragsment Group; Dale B, Hendelckson, Esg. appeared for
Colorado Property Management Group; end Clinmn B, Swifi appeared for Missien Visa
Homecwners Assecintion, [nc, ead for individual board members. The Court, heving heard e

evidence and considened the maters ot file hersin, finde as foliows:
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. This action came on for tzal m the Court en two claims of action. The fivs? claim i
for a declaratory judgment puriuant o the Rules of Civil Procedurs, declanog the
rights of the partics 1 varions agoeements oifecting real estats locatad i ghe County
of Arspakios and 3tte of Colorads koown as Missen Vigje Subdivision o the City
of Aurora

2 The sccond canse of action it for damages purswant to CRLS, 3835108 (3] Asio
ench elaim the Court mekes e following Sndings of relevant fOem by &
preponderance of the cvidence,

A, DECLARATORY JUDGMENT

3. Dwring the [970% and carly [260's the subdivision devolopment known as Mirsion
Viejo Subdivision to the City of Auror, Connry of Arapahse and Stare of Colorade
wag placed of record in 15 separate Gilings At issue in this case are tarelve filings:
Filings 1, 2,6, 8, 9, 10, 11, 12, 13, 15, 16 and 1%, None of the declarations setting
forth meswictive covenapis for the foregoing nuwmbercd Flings meoriensd a2
bomeswnes assecmbén nor soy cornmon ares or lasd, and nons prowided for
wasenamcnt of llens or fareslostrs of sseessmert liems. The plat of the ootive
subdivisioa sbows no common arce owned by i homeowners association (Exhibits 2

and 4)
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4. In 1573 the Mission Viejo Homeowners Assotiation, kaown hereafter o MVHDA,

was [ncorporated.  The articles of incorprration mited the membership to residents
andfor ownerd of bt within the Mission Visjo Subdivision subjest i any resirictons
and limPtations [n the by-laws of the corpartion. The articles of incorparation were
filad with the Secratary of Swte m February 1975 but were never recerded in the
records of the County Clerk and Recardor's Offfcs, County of Arspahos, S1re of
Calorado,

. The by-laws of the cocporation in the MVHOA were not offered &8 an exhibic noc

recerded in the records of said clerk and recosder’s offics. The stated purpose of
MVHOA incleded enfercing restrictive cowennants, MVHOA hes never comed amy
real propeety in the suhdivision and the only persenal property owned are sprinkder
heads and pipes mpinlled in =n aren dividing o sweet. The subdivision company
deeded all sirests and parks to toe City of Aurora and land for the consrructon of an

eiemantary sshool to the appropriate school board.

. The homeowners association sewd s 2 volureary assnciation with volurtary duss,

Sometime {8 1993, members of the =ssociation and board members hécoms
concerned adgut popoomplimes with the restrictive architestural codes filed in the
deciarations with the origmal plar of the subdivision, as well as gang setivity which
bad moved off Colfax Avenie into the strests surrounding the subdivision in Aurora,

The bosrd had decided in 1992 10 inftiete a drive to eoll=et signatures o amend the
declarations o allow for the ass=ssment of mandatory fees for the pupose of

enforeing the restrictive covenars and alss for soow temoval and securiy issuss, On
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or about April 13, 1993 Robedt A Koltiska, a defendent in this aetion, sad Robio
Supinger met with dn aftomey, Edward Bums, corcerming the smendment of the
detipsations. Mr. Bums advised them thet he would prapase an irstruction shest for
garthering slgnatomes, that the ignatures Srom homeoeners must be nofacized, tat all
owners of & singls unit or lot must sign the petition w0 amend the declerations, that &
majerity of lot owners in each fling mvast sign tke petition, and that & list of ot or weit
owners should be obtained from & connty cleric md recorder’s office (Exhibits 7, pg.
7-15) Mr. Burns also advised thal the signaturs pages fo the petlion to amend
declarmions must be recorded [n the eowrty clerk and recorder’s office under
Colorads law. The proposed amendment to the declarations provided tae MVHOA
could colleer mandatery foes end place liena apsinst propesty on which the gwper had

feiled to pay the assessments.

. In Oetober 1993 and January (994, the MVHOA board held two meetings with

homeoamers o disenss mandstory does. Two hundred to four tundred people
attended the meetings. The Mission Viejo Dovelopment has & oonal of 1749 los in the
The amersiment to the declarations wers ealled “agreernects o modify declartions of
csnublishroant of restrictions, eatements, conditions and retervations.™

.In eerly [994, Mr Koltiske obteined a list of lot owners in the Mission Viejo

Subdivision from the Arapshos County Assessor’s Offico rather than the county
cleris's aoffice. The Court has wigen judicial notice that the reeards of ownership In the
assessor’s office are obtined by the assessor from the clerk and recordec’s offics in
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each county in Colords and are wsumily not ae currene s the elerk and resorder’s
records.

11, The board naver sttemprad o obixin copics of desds to sach lot and the asscasor’s list
was never updated through mifher the scsessor’s office or the county cletk and
reenrder's office.  Howewer, the persons on the boerd and in charge of gathering
signaturss did take note of propectics that were for sale and had changed hands,

12 Mr. Bumns hed advised the MVEOA board that if & lot was decded avay before the
agreement to amend the declarations and signamice papges were recorded thar they
must obtein & sigastye on the petitions to amend the declerstions from the new
owner or swness of @ particular loe,

13 During the years 1994 and 1985, beard members and ofhers collected signatures on
the signature pages. (Sze Exhibir 3) If & homeowner indicated that be or she weuld
sign the mgresment to amend the declarations. the person circulating the petition
weild mform s notary publiz, who would then obinin the hameowner's signature on
the signature pagss. In many instances, the motary did not carry the petition when
they obtained the sigratirss they notmriped.

14, The board counted signatores as they weze obtained for each filing. 1f the board
believed that additional signatures were required, more signatures were obtained and
the signetuses were recounted,  Although the count was confirmed pace the bourd
believed they hed sufficient mumbers, no anempt was made thereafter to obtzin o
updated list or o check agein io determing if properties were sold prios to the
reconding of the agreements to modify declarations,
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15. When the board members loamed the ¢of! to record the agreement o amend
declammtions snd signature pages was 55.00 per page, they became eoncernad about
the cost. Mr. Koldsks brought a certificatien form to the March 14, 1595 board
mesting; the certification permimed the president of MVHOA to certify that a
majority of signamres had been obtaited for esch fling rather than recording the
signamre pages. (Exhibit 7, pg. 747} M. Koltiska believes ba got the cenification
form from Chris Guss, an employes of the city of Aurera. Nene of the board
miémbers aer Mr, Koltisks contacted any sftomey to review the use of a centifization
form in place of resording signabure pages. The president of MVHOA, Mr. Green,
signed ench of the cenificates for subject flings. Early in 1995, a managemem
sgrocmient was signed by MVHOA with the company Quest Management, Inc.,
which was ewned by Mr. Koltisks, Purmant to the instrussions of the board, Mr,
Koleiskn recanded the agreements 1o modify between March 24 and May 1, 1995,

16. Tn July 1995 Gienda Montague and Barbama Chrisiarson formed & grotp koown s
the Mission Yiefo Neiphtors who opposed the mandatnry dues thal were being
assessed Dy the MYHOA. & meeting of this group was held a1 the Souwh Branch
Library iz huly 1995. This informal group mey have at one time inchoded 200 pamers
of the 1748 lotd in the Miselos Viejo Subdivisian,

[7.1a 1597 plalniifl Miry Jones and others tried to obtain information and documents
from MVHOA and its thea-management sompeny, Colorado Property Management
Group, [ne. (CPMG) witheot sucoess,
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18 Laura Cemagie, the president of MVHOA, athed Faiszah Faris, secretary of the

2

MVHOA, to copy the signature pages for Filing 11 for Ma, Joses late in the spring of
1987, M, Faris gave Ms. Jones 0 copy of all the signanure peges. Late 1957 to early
(998, the plaintiffs in this action a5 well s arber bomeowners had begun to question
the validity of the agreement 1o modify the declaraions, including whether thaes were

sufficient signamures eollectad,

- Mg Ferls and the board had a disagresment and she was removed as secoetary of

MVHOA in late June 1997, There is no credible evidence that Ms. Paris did oot
evenually zeturn all the records, including signeture poges for the amendment of the

declarations petition 2 the associzion, MVHOA, orts s manageTent Erotp.

- During the years 1997 and 1995, the MVHOA board instrueted CPMG to record [ 18

liens against properties in the Mission Viejo Subdivision for dues to the associsrion
that had pet been paid by the Lot owners. Sinoe that time, all of said licns have beex
relcased eesording w0 Court Eahibit | reccived by the Court afler mial and

incorporated herein by reference,

. The Court heard westimony from an sxpert on property law, Willis Carpenier, Esq.

Mz, Carpenter opined thet the agresmens o modify the declaretons circuluisd i
1993 and 1994 and recorded March 24 through May 1, 1995 in the records of
Arspuies County, Colorado are iovalid because they did not mest the requlrements of
C.R.S 38-35-10971). That provision requires and pravides * . Mo sech errecerded
inseument or document shall be valid agsinst any person with amy kind of eights In or

1o sueh real property who frst records and those holding rights under such person,
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except betwesn the parties thereto and against thoss heving nefise thereal prior o
tequisition of such rights, This is a rece-notice recording stanme Fusther, CR.S,
38-33.3-217(3), & section of the Colorsde Commen Interest Cramership Act (CCTOA),
provides "Every amendment to the declaratlon omust be recorded in every county in
which any partion of the comman interest sormmunicy 15 located and is sffective only
upen resapdation. An amendment muost be indexed in the grantee’s index in the name
af the commmen inforest community and the esiotintion ind in the grantor's index in
the came of cach person caecuting the amendment” Becauss the sigranes pages
wern never filed with the Arapahoe Counry Clerk and Recorder's Ofice, or racordzd
(here, and because there i3 no evidence tha! the apresments to modify were ever
indexed as to the grantors in the name of each persom executing the amendment, said
amerdmants to the declarations ere dovalid and not binding upon any person whe
feok dile to any of the property subsequent to the time that the smendments io Lhe
declarations wers signed by the individual lot oaners. Thus, the evidence prescnted
i this setion doss not demensimte that & suificient number of property ewners in the
Missien Viee Subdivision properly exscuted the amendment to declarations so as to
constitut2 & rajority of lot owmners in the twelve Glings a8 fssue bere. This is the cass,
whether the Court considers statistical evidence ar acnual svidence of the number of
valid signamres gathered for such petitions.

II. Further, because there wes such a long lapss of tme between the gathering of the
signetures which began in 1953 until the time they wers recorded in March, April
and May of 1995, these is cvidence that same of the signatoss fo the pelition had
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conveyed their intereat in the real esats priec to the ume of recosding. Further,
hacause thers is o evidencs that all of the sipnature pages are availshle for revicw
and correlation, the process wsed was so flawed that the amesdmcrt to the
declarstions did not constibote natiss 46 the nonsignators or subsequent purchasers in
the Mission Wisja Subdivisien,

C.R.5. 38-33.3-217(5) allews for amendments to the deciaradon taguirsd by the
Coloredo cormmon ioterest ownesship act 1 be proparsd, executsd, recarded and
certified on behnlf of the association by any officer of the msseciation designated far
8t purpesc or, @ the absanca ef such designation, by the presiden: of the
arsociation, Howewer, this does not do swey with e reguirsment io paragrapk [3)
requiring that each person signing the amendments be imdemed by pame in the
grantor's index of the county sleck and recorder's office,

The facts of this case differ from the facws in Bvgreresn Highlapds Assoriation v,
Wesr, 73 P3™ 1 (Colo. 2003). 1o thay cass, these was pever 3oy contention that the
ameadment to the declarations or covenants were not validly obfained and recorded,
Further, in Excrereen, supes the Articles of Incorporation for the komeowners
aszocinton were duly recorded in the rocomds of the county clark and racorder
Evergneen Supra stands for the prepesition that in @ common interest community
thers aris=s an implied celigation that the sssociotion may collest dues or funds te
earry ount it funetions relevant (o the declamtions restrichmg the we of the property,
of the management of commonly beld property ia the wbdivision. However, in the
case gt hand, both pursoant o the Colosado Cordmen Intarest Ownarship Act found at
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C.R.3. 38-33.3-217(3)(1) and pursuant 1 the recordation et found st C.R.S, 1534
109 =t seq., MVHOA failed in thelr efforts 1o amead the original deciaratione by
having failed 1o comply with the requitements of those swmes in recording the
nmendments. The evidence in this cnse does net demonstrate thar the filings ic
question had & majority of the lot owners in sach of the flings execure the
emendieats to the declarations. Neither wers said declarations properly recorded
gecording to the liw.  Therefire, MVHOA did nor have the authority to assess or
cailect fees or enforce lions against property svwmaes who failed 1o pay the mandafary
MVHOA dues nssessed fom 1995 hrough 2003,

The judge to whom this case wes previously sagigred ruled thet the statcte of
Lmitatiors that epplies to this action is the two-year gensral statule of limitations
found in C.R.5. 13-80-102 (1)), This ection was commenced en Ocoder 8, 199E,
which would be within tag years of the fliog of the first lien that ocourres in 1997,
Beceuse MVHDA was in existence befoee July 1, 1992 the effective date of the
eraciment of the CCIDA, thers is no evidenae in the record that MYHOA complisd
with CRS. 38-33.3-118 allowing MVHOA 1 opt inte the CCI0A by giving writlen
motiot 0f & meeting and at said meeting, 3 vote of §7% of the owners of the real sstale
in the development eleeted to be coversd by the CCIOA. Furthsr, CRLS. 38-33.3-217
{5} does not spply 15 & homeowners assaciation in existence hefare Taly 1, 1932
unless the procedure st forth in CR.S. 39-23.3118 hag besn implemenied or the
nmendrents 1 the declerations were propesly enacted, which is not the case here.

10
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B. DAMAGES PURSUANT TO C.R.S, 38-35-108(3)

27 The class plaintiffs claimed damages pursmant to the ahove-referenced sanas for

recording an invalid lien, Betwren Deczmber 1997 and Aprdl 1998 MVHOA and s
menager, CPMG, recorded 117 tiens ngainst Mission Viejo lat ewners. Az additional
lien wag recorded in Octeber 19598 through its new managemant company, Westwand.

28. Prior w Sling these liens, MVHOA board sbewined en opinfon from the law firm of

Grimshaw and Herring on Jamuasy 16, 1996 That opinicn addressed to Robort A
Koltisks informed the board 1hat a5 to filings 1, 2, 6,8,5,10,11,12,13,15,16 sad 1§, 2
total of 1749 lot owners signed the petitione approving the modifications of e
declarations, tharefore, tha opinion stated shat the association had the power o assess
mandaiory dues and fees and to fle lisns against property for which the owaer failed
t pay such charges. The MVHOA relied on this opitios in filing the liens shove.
mentigned, The opinlen wes wrang on jt3 face in that there were only a total of 1743
lots, of which 1877 ewners should have executed the smendment to the declarations,
1677 valid signanres were never obiained. Further, the board members individually
wore acting a5 unpaid volumteers on hehalf of a conprefit corparation and, theselare,
erjoy stutory immunity from lisbility for the acts they underook for MVEOA
under Coloredo atstute.

. Nenetheless, the Court finds that the indhvidual hoard members and the corperation

MVHOA acted in good faith in reliance on this epinion before filing any liens apainet


















